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EXEMPTIONS FROM TERRITORIAL JURISDICTION

The certification and the vequest that the vessel he deelared ime 3
mune must be aceepted by the conrts as o conelusive determination g
by the political arm of the Govermment that the continued rete:
tion of the vessel interferes with the proper conduet of our for- &
clgn relations. Upon the submission of this certification to the 3
([15(1'1(1 conrt, i beeame the conrt's dutv, in conformity to estsd
Bshed principles, to release the vessel and to proceed no further m
the canse. We have no ocea<ion to decide whet her the court.shon
surrender the vessel and dismiss the sait on certifieation of 9%
erelgn imnnmity by the Secretary, made after the friendly
sovereign has once unqualifiedly assented to a judicial determings
tion of the controversy.” ' ‘

318 U8, H7R, HRT-590 (1043 ).
The Supreme Court of the United States in 1945 denied a claim of

. i

Ru:‘,m-st, l]'y sovereign tmmuntty by the Mexiean Government with respect tos {88
amnaawaglone . . R PR 3
vesselowned by the Mexican Govermuent and engawed in trade. ASTATE

the libel 7n rene against the vessel Bojir €all fornia had been filed mﬂﬂ ]
District Court for Southern California, the Mexican Ambassadoﬁb'r
the United States filed a suggestion in the Court that the vessel “
wied by the Mexican Government and in it< possession and engag

n the transportation of cargoes.  The United S{ates Attorney for the
listriet,in hehalf of the United States AMfforney General, filed in{h
‘ourt a communieation from the Secretary of State to the Attormy
reneral in which the Department of State ealled attention to the claim
of the Mexican Government already made to the Court, but took Lot
osition with respect to the elaim of immunity in the case 4
¥ the Mexican Government.  The District Conrt denied the claim
nmnunity. The Mexican Government then filed an answer to thel

n the merits and again elaimed sovereign immunity. The Uni
states Attorney for the distriet filed a <econd snggestion which stated,
nteralio, that the Department of Stafe aceepted as (rue the claim that
he vessel in question was the property of the Mexican Government.
‘The Distriet Court gave judgment for the libelants on the merits,
\\'}.Ii('ll wasaflivmed by the Civenit Court of Appeals for the Ninth Dis-
frict (113 F2d 858, The U, Supreme Court granted certiorati.
Convcerning the claim of mminnity, the Supreme Court stated :

“In the absence of recognition of the elaimed immunity by the
political hranch of the govermment, the courts mav decide for
themselves whether all the requisites of immunity exist.  That I8
tosav,at i for them to decide whether the vessel when seized was
that of a foreign government and was of a charcter and ope
nnder conditions entitling it to the imnmity in conformity to
prineiples accepted hy the department of the government charged
with the conduet of our foreien relations. See /2 parte Pertey « «
[BIS 1187, 58S,
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“It.is therefore not for the courts to deny an immunity which our
government has seen fit to allow, orto allow an immunity on new
grounds which the government has not seen fit to recognize. | This
salutary L)l'im'i])]e was not followed in Berizzi Bros. Co. v. The
Pesaro. 271 U8, 562, where the court allowed the immunity, for
the first time, to a merchant vessel owned by a foreign government
and in its possession and serviee, although the State Department
had declined to recognize the immunity. The propriety of thus
extending the immunity where the political branch of the govern-
ment had refused to act was not considered.

“[Since the vessel here, although owned by the Mexican Govern-
ment, wax not inits possession and sereice (1talies added), we have
no oceasion to consider the questions presented in the Berizz/ case.
It is enongh that we find no persnasive ground for allowing the
imnuunity i this case, an important reason being that the State

8

: i Departmient has declined to recognize it. |

a . . . . .

Lo “When such a seizure occurs the friendly foreign government
] may adopt the procedure of asking the State Department to allow

0 . it. But the foreign government may also present its claim of

S8 immunity by appearance in the suit and by way of defense to the

d 3 libel. In =ncha case the court will inquire whether the ground of

e immunity is one which it is the established policy of the depart-

ment, to recognize. Ka parte Muir. . .. [254 U.S.] 533; Com-

pania Ispanola v. The Navemar, ... 1305 US4, Such a
M poliey, long and consistently recognized and often certified by the
i i State Department and for that reason acted upon by the courts

o 3 even when not so certified, is that of allowing the immunity from
4 3 suit of a vessel in the possession and service of a foreign

Repubdlic of Mexico v. Hoffman, 324 U.S. 30, 34-36 (1945).

; - government.”
1
|

; In an admiralty suit brought against the Republic of Korea, plain-

71. 2 tiff sought 1o revover damages sustained by its vessel, by atiaching
funds of the Republic of Korea on deposit in various New York banks.
S The vesscl had been damaged by defendant’s lighter while unloading
8 rice acquired by the defendant for free distribution to civilian and
military forees. The Republic of Korea made a special appearance
E

seeking to vaeate the attachment and to have the libel dismissed on
the ground of sovereign innnumity.  The Korean Ambassador to the
United States made formal representations to the Department of State

requesting the Department’s assistance through a sugaestion of -
munity from =it to the Court. The United States Attorney for the
Southern District of New York, acting under the direction of the .\t
torney General of the United States, tiled a statement with the Cowrt
as requested by the Department of State, m which he stated :

“The Jetter from the Seeretary of State of the United States
to the Attorney General of the United States recognizes that un

G618 GG O BN 4D

E
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700 EXEMPTIONS FROM TERRITORIAL JURISDICTION

derinternational Inw property of a foreien government is immune
from attachiment and seizure. and that the prineiple i= not affected
by o detter dated A\l:lt\' 1902, from the Netinge Legeal Adviser to
the Department of State to the Aeting Attorney General of the
United States, in which the Department of State indieated its in-
tention to be governed by the restrictive theory of sovercign im-
munity in disposing of requests from foreign” governments that
ity from suit be suggested in individual cises.  The De-
partment of State accordingly has vequested that « copy of the |
note of the Ambassador of Koren be presented to the Court and
that the Court be informed of the Departnient of State's agrees
ment with the contention of the Ambassador ¢ hat property of the
Republic of Korea is not subject to attachment in the Unit
States.

“The Depavtment of State, however, has not requested that an
apprapriate sugeestion of immunity be filed, inasiuch as the
particular acts ont of which the canse of actione arose are not
shown to be of purely governmental chareter.”

In-granting the motion of the Republic of Korea (o vacate the at-
trchiment, the Distriet Judge stated :

“Thus the State Departnient has taken o divect and unequivocal
position with respect to the Rol»ul)]iu of Korea's elaim that 1its
funds are inmnme from attachment, hut has declined to make the <%
requested suggestion of immunity from suit. asserting that upon 4
the facts as presented it does not appear the elaim rvests upon acts
of apurely governmental character.

“It must be recognized that primarily the claim by a foreign
sovereign of innunity from suit or process presents a politica
rather than a judicial question.  This ix necessarily so, for deal-
imgs between our own and a friendly foreign governnient are car-
ried on through diplomatic channels by those officials fo whom the
matters are committed.  Lest an untoward ineident. disturb ami-
cable relations hetween the two sovereigns, it has long been
lished that the Court's proper function is to enforee the politic?]
decisions of our Department of State on such matters. This,
conrse entails no abrogation of judicial power: it is a self-imp
restraint fo avoid embarrassment of the exeentive in the conduet -
of foretgn affairs, 7

"o Thushy its own interpretation of its liberal policy against :
unrestricted immumity, the Departiment of State declares i un-
mistakable language that it adheres to the doetrine that the prop- -
erty of & foreign government is imnme from attachment, In- .
deed the prineiple is so well established that but for the letter of :
Mav 19, 1952 its applicability here could hardly be open to doubt. :
To borrow a phrase, ‘Deposits may be the life-hlood necessary for
national existenee.”  Any vestice of doubt is dispelled by the Stat;
Department’s sngeestion filed with the Conrt *as 2 matter 0
comity between the Government of the United States and the Go
ernment of the Republic of Korea.®
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“Accordingly there is no alternative to the vacatur of the
attachment. . . .~

Yew York and Cuba Mail Steamship Company v. Republic of Korea, 132
F. Supp. 684, 683687 (8. D.NLY. 19500, .

The District Court for the Southern Distriet of New York in 1953 Proof to
support,

on its own accord addressed the following letter to the Department of otion

State regarding a claim of overeign immunity pleaded by the Hun-

gar

jan People’s Republic in a proceeding before that Court:

“There is now pending in the United States Distriet Court for
the Southern District of New York an action brought by the Hun-
garian People’s Republic against Cecil Associates, Ine., Alice Si-
mon, -Max Hoffmann and Marcus Katz, to recover the sum of nine
thousand dollars deposited by it with defendant us <ecurity for
plaintiff’s faithful performance of the terms of a certain lease,

“By the terms of this lease, dated May 20, 1951, the Hungarian
People’s Republic rented premises ¥ Fast s4th Street, New York
City. for consular purposes only for a term of three years from
June 1. 1951, However, the Secretary of State of the United
States, by note dated December 28, 1951 to the Minister of the
Hungarian People’s Republic, required that the Hungarian con-
sulate general be closed hy December 31, 1951, Clainnng frustra-

vocal

.t its . .
o the tion of the contract because of this act of the United States
Government, the Hungarian Peoples Republie commenced the

upon

. nots above mentioned suit.

wThe individual defendants who took title to the premises after
the execution of the plaintif’s lease have asserted a counterelaim
against the Hungarian People’s Republic in this suit claining

rergn that the plaintiff is hiable to them for damages 1 SUNL RN eXeess
1711(1\(‘;15{1 of nine t{mus‘un(l dollars by reason of plaintiff’s alleged breach of
e the lease by its abandonment of the demised premises before the
”( ;1]; exl‘)'imtiun of the term. i . ‘ ‘

i “The Hungarian People’s Republicy by motion argued before
,lltml:' me on*October 27, 1953, move for an order dismissing t he counter-
;tia(;ai claim *in that they seek aflivmative judgment against an immune
This soverelgi, which has not consented to the entry thereof”. ‘

Josed “No proof was :1(1(l)u('od on t)lns motion sgl!u'wnl for me to find
‘duet that the Hungarian People’s Republic 15 a friendly foreign sover-

eign and as such entitled to immunity from swit.

r “The *accepted course of procedure re ferred to in Ex parte | Re-
ninst public of | Peru, 318 U8, 578, 581 |63 5.0t 795, ST L. 1014,
' un- was not followed in the instant ease.Judge Clark of this Cirenit
’“ip- in Puente v. Spanish National State |2 Gy 16 F2d 43,046, re-
op :)]f .fen'od m'tho practice of | udlvl:l] imquiry :ul(lrv%swl to the executive
oubt. in case of qlt'ml)t as to the sovereigm character of w defendant elanm-
v for g imanunity. A\wnr«l}ll,«_:ly. to resolve my donbt as to the Hun-
State garian l’o_np]os Ro‘pul?ln- s vntltl'vnwnt to claim l'lnf ity ac-
r of corded a friendly foreign sovereign, | address this inuiry to you.
Gov- SWill you kindly advise this court whether the Department of

State recognizes and allows the elaim of the Hungarian People’s

™

-gi kot
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